On the Principle of Best Interests of Children in Divorce Cases by 郭玉娟
学校编码：10384                     分类号_______密级 ______ 




硕 士 学 位 论 文 
 
论离婚案件中的儿童最大利益原则 
On the Principle of Best Interests of Children in Divorce 
Cases 
郭玉娟 
指导教师姓名： 蒋 月 教 授  
专 业 名 称： 法 律 硕 士  
论文提交日期： 2 0 1 2 年  4  月  
论文答辩时间： 2 0 1 2 年    月  
学位授予日期： 2 0 1 2 年    月  
 
答辩委员会主席：           





















另外，该学位论文为（                            ）课题（组）
的研究成果，获得（               ）课题（组）经费或实验室的





























（     ）1.经厦门大学保密委员会审查核定的保密学位论文，
于   年  月  日解密，解密后适用上述授权。 





                             声明人（签名）： 
























































































The principle of best interests of children has been the most important 
principle to protect children’s right in the international conventions and nations 
since the end of the 21th century. On the basis of this principle, the best 
interests of children must be the paramount consideration when it involves all 
of the children’s acts. We should carry on the special protection in divorce 
cases, because the child suffers either mental or physical harm. The children 
first principle is the guiding principle to protect children’s right in China. But 
children’s rights has been harmed by the idea of parents-based. Based on the 
reality of China and the other research results, the article introduces the 
principle of best interests of children in divorce cases by the comparative 
jurisprudence method and the empirical analysis method, compares the current 
situations of legislation in different countries, and puts forward some 
suggestions on perfecting our legislation. 
There are three chapters besides the preface and the conclusion. 
In the preface, the author outlines the influences which are caused by 
divorce to children, summarizes the background throughout the world for the 
principle of best interests of children, introduces the other scholars’ research on 
the principle and tells us the aim, approaches and main contents. 
The first chapter is “summary of the principle of best interests of children”. 
The children first principle is adopted by our country after the principle of best 
interests of children is established throughout the world. The author compares 
the two principles, and thinks that the principle of best interests of children 
regards the child as the specific subject of rights and the interests of children is 
much more important than that of adults. As the children first principle can’t 
















In the second chapter, the author introduces the main problem involving 
children's interests in divorce cases, such as, divorce procedures, custody 
directly, visiting right, maintenance and so on, analyzes the merits of the 
present legislation. Although there are many problems, it’s necessary to 
introduce the principle, like, the shackles of traditional ideas, the excessive 
exercises of the divorce liberty and the fuzziness of the definition of the 
principle. 
The third chapter is “application of the principle in China’s divorce cases”. 
The writer suggests that the principle of best interests of children should be 
well established. According to the four aspects including divorce procedures, 
custody directly, visiting right, maintenance, some suggestions are put forward 
to perfect the legislation. For example, we can set up the system of juvenile 
litigation representative, listen to the child’s idea, give the other close relative 
the limited visitation right, establish a special organization to supervise and 
protect the children’s interests. 
In the conclusion, the author reviews the general idea of this paper. 
However, because of the limited ability and knowledge, the content of this 
article is not comprehensive, which is needed to be further discussed. 
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前  言 
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定，将亲权改为“父母照顾”，⑤英国《1989 年儿童法》第 1 章第 3 条规定，
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